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(2) Previous project clients provide 
ratings which are ‘‘fair’’ or better; 

(3) The firm or any principal of the 
firm has neither been insolvent nor de-
clared bankruptcy within the last five 
years; 

(4) The firm or any principal of the 
firm is not on the list of parties ex-
cluded from procurement programs 
under 48 CFR part 9, subpart 9.4; and 

(5) There is no other adverse informa-
tion which warrants the conclusion 
that the firm is not qualified to per-
form energy savings performance con-
tracts. 

(c) DOE may remove a firm from 
DOE’s list of qualified contractors 
after notice and an opportunity for 
comment if— 

(1) There is a failure to update its 
statement of qualifications; 

(2) There is credible information war-
ranting disqualification; or 

(3) There is other good cause. 
(d) A Federal agency shall use DOE’s 

list unless it elects to develop its own 
list of qualified firms consistent with 
the procedures in paragraphs (a) and 
(b) of this section. 

(e) A firm not designated by DOE or 
a Federal agency pursuant to the pro-
cedures in paragraphs (a) and (b) of this 
section as qualified to provide energy 
cost savings performance services shall 
receive a written decision and may re-
quest a debriefing. 

(f) Any firm receiving an adverse 
final decision under this section shall 
apply to the Board of Contract Appeals 
of the General Services Administration 
in order to exhaust administrative 
remedies.

§ 436.33 Procedures and methods for 
contractor selection. 

(a) Competitive selection. Competitive 
selections based on solicitation of 
firms are subject to the following pro-
cedures— 

(1) With respect to a particular pro-
posed energy cost savings performance 
project, Federal agencies shall publish 
a Commerce Business Daily notice 
which synopsizes the proposed contract 
action. 

(2) Each competitive solicitation— 
(i) Shall request technical and price 

proposals and the text of any third-

party financing agreement from inter-
ested firms; 

(ii) Shall consider DOE model solici-
tations and should use them to the 
maximum extent practicable; 

(iii) May provide for a two-step selec-
tion process which allows Federal 
agencies to make an initial selection 
based, in part, on proposals containing 
estimated energy cost savings and en-
ergy unit savings, with contract award 
conditioned on confirmation through a 
detailed energy survey that the guar-
anteed energy cost savings are within a 
certain percentage (specified in the so-
licitation) of the estimated amount; 
and 

(iv) May state that if the Federal 
agency requires a detailed energy sur-
vey which identifies life cycle cost ef-
fective energy conservation measures 
not in the initial proposal, the contract 
may include such measures. 

(3) Based on its evaluation of the 
technical and price proposals sub-
mitted, any applicable financing agree-
ment (including lease-acquisitions, if 
any), statements of qualifications sub-
mitted under § 436.32 of this subpart, 
and any other information determines 
to be relevant, the Federal agency may 
select a firm on a qualified list to con-
duct the project. 

(4) If a proposed energy cost savings 
project involves a large facility with 
too many contiguously related build-
ings and other structures at one site 
for proposing firms to assume the costs 
of a preliminary energy survey of all 
such structures, the Federal agency— 

(i) May request technical and price 
proposals for a representative sample 
of buildings and other structures and 
may select a firm to conduct the pro-
posed project; and 

(ii) After selection of a firm, but 
prior to award of an energy savings 
performance contract, may request the 
selected firm to submit technical and 
price proposals for all or some of the 
remaining buildings and other struc-
tures at the site and may include in 
the award for all or some of the re-
maining buildings and other struc-
tures. 

(5) After selection under paragraph 
(a)(3) or (a)(4) of this section, but prior 
to award, a Federal agency may re-
quire the selectee to conduct a detailed 
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energy survey to confirm that guaran-
teed energy cost savings are within a 
certain percentage (specified in the so-
licitation) of estimated energy cost 
savings in the selectee’s proposal. If 
the detailed energy survey does not 
confirm that guaranteed energy sav-
ings are within the fixed percentage of 
estimated savings, the Federal agency 
may select another firm from those 
within the competitive range. 

(b) Unsolicited proposals. Federal 
agencies may— 

(1) Consider unsolicited energy sav-
ings performance contract proposals 
from firms on a qualified contractor 
list under this subpart which include 
technical and price proposals and the 
text of any financing agreement (in-
cluding a lease-acquisition) without re-
gard to the requirements of 48 CFR 
15.602 and 15.602–2(a)(1); 48 CFR 15.603; 
and 48 CFR 15.607(a), (a)(2), (a)(3), (a)(4) 
and (a)(5). 

(2) Reject an unsolicited proposal 
that is too narrow because it does not 
address the potential for significant en-
ergy conservation measures from other 
than those measures in the proposal. 

(3) After requiring a detailed energy 
survey, if appropriate, and determining 
that technical and price proposals are 
adequate, award a contract to a firm 
on a qualified contractor list under 
this subpart on the basis of an unsolic-
ited proposal, provided that the Fed-
eral agency complies with the fol-
lowing procedures— 

(i) An award may not be made to the 
firm submitting the unsolicited pro-
posal unless the Federal agency first 
publishes a notice in the Commerce 
Business Daily acknowledging receipt 
of the proposal and inviting other firms 
on the qualified list to submit com-
peting proposals. 

(ii) Except for unsolicited proposals 
submitted in response to a published 
general statement of agency needs, no 
award based on such an unsolicited 
proposal may be made in instances in 
which the Federal agency is planning 
the acquisition of an energy conserva-
tion measure through an energy sav-
ings performance contract. 

(c) Certified cost or pricing data.
(1) Energy savings performance con-

tracts under this part are firm fixed-
price contracts. 

(2) Pursuant to the authority pro-
vided under section 304A(b)(1)(B) of the 
Federal Property and Administrative 
Services Act of 1049, the heads of pro-
curing activities shall waive the re-
quirement for submission of certified 
cost or pricing data. However, this does 
not exempt offerors from submitting 
information (including pricing infor-
mation) required by the Federal agency 
to ensure the impartial and com-
prehensive evaluation of proposals. 

[60 FR 18334, Apr. 10, 1995, as amended at 65 
FR 39786, June 28, 2000]

§ 436.34 Multiyear contracts. 

(a) Subject to paragraph (b) of this 
section, Federal agencies may enter 
into a multiyear energy savings per-
formance contract for a period not to 
exceed 25 years, as authorized by 42 
U.S.C. 8287, without funding of can-
cellation charges, if: 

(1) The multiyear energy savings per-
formance contract was awarded in a 
competitive manner using the proce-
dures and methods established by this 
subpart; 

(2) Funds are available and adequate 
for payment of the scheduled energy 
cost for the first fiscal year of the 
multiyear energy savings performance 
contract; 

(3) Thirty days before the award of 
any multiyear energy savings perform-
ance contract that contains a clause 
setting forth a cancellation ceiling in 
excess of $750,000, the head of the 
awarding Federal agency gives written 
notification of the proposed contract 
and the proposed cancellation ceiling 
for the contract to the appropriate au-
thorizing and appropriating commit-
tees of the Congress; and 

(4) Except as otherwise provided in 
this section, the multiyear energy sav-
ings performance contract is subject to 
48 CFR part 17, subpart 17.1, including 
the requirement that the contracting 
officer establish a cancellation ceiling. 

(b) Neither this subpart nor any pro-
vision of the Act requires, prior to con-
tract award or as a condition of a con-
tract award, that a Federal agency 
have appropriated funds available and 
adequate to pay for the total costs of 
an energy savings performance con-
tract for the term of such contract.
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